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THE ATTORNEY GENERAL .......0ce0evesrereersssesressessss 3% RESPONDENT

RULING

The petitioners’ application by way of Chamber Summons
dated 28t October, 2010 was filed pursuant to the provisions
of Rule 20 of the Constitution of Kenya (Supervisory
Jurisdiction and Enforcement of the Fundamental Rights
and Freedoms of the Individual) High Court Practice and

Procedure Rules. They sought the following orders:

“3. That upon inter partes hearing of this application,



and pending the hearing and determination of the
substantive petition, this honourable court be
pleased to grant conservatory orders over the suit
premises namely;

(a) That the honourable court be pleased to

grant a temporary injunction against the
respondents, their servants, agents, and or
such persons claiming under the respondents
from demolishing, evicting, terminating
leases or tenancies, transferring or in any
way interfering or alienating the suit
premises.

(b) That an order compelling the respondents
jointly and severally to reconnect sewerage
systems, water supply and toilet facilities,
perimeter fence and other amenities to the
suit premises.

(c) That the respondents be compelled to accept
rent from the petitioners and the persons
they represent forthwith or in the
alternative, to deposit the same with the
court.

4. That an order that the respondents pay the costs
of this application.

5. Such other relief that this honorable court may
deem fit to grant.”

Together with the application, the petitioners also filed a

petition. In paragraph 12 of the petition they stated that:

“12. The petitioners aver that the occupiers, leases (sic)
and/or tenants of the suit premises together with
their families are entitled to the fundamental
rights and freedoms guaranteed by the
Constitution of Kenya 2010 including but not
limited to the following:

(a) The right to accessible and adequate housing
and to reasonable standards of sanitation as



(b)

(c)

(d)

(e)

(f)

(g)

provided for under Article 43(1) (b) of the
Constitution of Kenya 2010, Article 11 of the
International Covenant of Economic Social
and Cultural Rights as read with Article 2(6)
of the Constitution of Kenya 2010.

The right of access to information held by
the State and another person (sic), and
required for the exercise or protection of any
right or fundamental freedom as protected by
Article 35(1) of the Constitution of Kenya and
Article 9 of the African Charter on Human
and Peoples Rights as read with Article 2(6)
of the Constitution of Kenya 2010.

The right not to be treated in a cruel,
inhuman or degrading manner as protected
in Article 29(f) of the Constitution of Kenya.

The right to fair administrative action as
protected by Article 47 of the Constitution of
Kenya 2010,

The right of every child to be protected from
inhuman treatment as guaranteed by Article
53(1) (d) and Article 37 on the Convention of
the Right of the Child as read with Article
2(6) of the Constitution of Kenya. Further,
the best interests of the child are of
paramount importance in every matter
concerning the child as recognized in Article
53(2) of the Constitution of Kenya 2010.

The right of older members of society to live
in dignity and respect as protected by Article
57(c) of the Constitution of Kenya 2010.

The rights of persons with disabilities to be
treated with dignity and respect as protected
by Article 54(1) (a) of the Constitution and
Article 26 of the Convention on the Rights of
Persons with Disabilities.”

In the petition the following prayers are sought:



“(a)

(B)

()

(D)

(Ej

(¥)

A declaration that the 1t to 10t petitioners, the
persons they represent and their families are
entitled to the rights set out at paragraph 12 of
this Petition.

A declaration that the actions and omissions of the
respondents wiolate the fundamental rights and
freedoms of the 1t to 10th petitioners, the persons
they represent and their families set out in
paragraph 12,

An injunction restraining the respondents, their
servants, agents or others acting on their behalf or
instructions from demohsh_lng houses, termlnatmg
suit premises or in any other manner evicting the
petitioners and the persons thcz*_qiir represent from
the suit premises.

An order compelling the respondents jointly and
severally to reconnect sewerage systems, water
supply and toilet facilities to the suit premises.

An order compelling the respondents to avail all
information relating to the suit premises including
but not limited to the following; resolutions of all
the organs of the 15t respondent that authorized
the demolition, alienation of the suit premises,
sale and eviction of the petitioners.

Without prejudice to the foregoing, and in the

alternative, declaration that in the event of am

eviction and prior to such eviction the respondents
shall ensure and provide that:

a) One (1} year mnotice in writing to the
petitiomers amd all affected persons and the
parties herein to hold public hearings on the
proposed plans and alternatives and those
petitioners may act in person and or through
their advocates and or representatives.

b) During such hearing, the petitioners be given
opportunity to challenge the eviction
decision and to present alternatives
proposals amd issues priority rights and
interests, which shall be incorporated in the
final decision.



c) Prior to such meetings and hearings, the
respondents shall furnish the petitioners in
advance with all relevant information in
advance and including land records and a
comprehensive proposal on the resettlement
plan specifically addressing the petitioners’
rights in the petition herein and all rights of
vulnerable persons.

d) The proposal in (b) above shall incorporate
reasonable time for public review of,
comment on, and/or objection to the
proposed plan.

e) The petitioners be accorded reasonable
opportunity to obtain legal, technical or
other professional advice on the petitioners’
rights and interest and other options.”

The application was premised on affidavits sworn by the

1st petitioner, Professor Yash Pal Ghai (11t petitioner) and

Priscilla Nyokabi (12% petitioner) and on the following

grounds:

“(a)

(b)

(c)

The 15t respondent has issued a notice for eviction
threatening to demolish the houses of the
petitioners and all other residents of Muthurwa
Estate.

The 1%t respondent has disconnected water from
the suit premises and has destroyed some of the
sewerage systems, water supply and toilet
facilities, perimeter fence and other amenities
used by the petitioners and other residents of
Muthurwa Estate.

That the petitioners and residents of Muthurwa



Estate who comprise of the old, persons living with
disabilities, children, widows will be greatly
prejudiced and stand to suffer irreparable loss and
damage if the 1%t respondent proceeds to enforce
the eviction notice.

(d) That the issue brought for determination in this
petition will be rendered nugatory if the

demolitions and threats of further demolitions are
not stopped.

(e} That the respondents do not stand to suffer any
prejudice if the prayers sought are granted.

(f)  That if the orders sought are not granted the
eviction notice will be carried out in unlawful, high
handed, inhuman and degrading manner.”

On 28% October, 2010 Maraga, J granted interim orders
restraining the respondents from demolishing, evicting,
terminating leases or tenancies of the petitioners or
transferring or in any way interfering with or alienating the
suit premises.

In her affidavit in support of the petition, the 1st
petitioner stated that she is a resident of Muthurwa Estate
(Land Reference Number Nairobi L.R. No. 209/6502) along
Landhies Road where she has lived since birth, on 12t
December, 1960. She got married to one George Omusema
Shikhule in 1979 who was by then an employee of the then

East Africa Railways and Harbors Corporation and living in



the same estate. Her husband died in 1996 and left her the
sole responsibility to take care of their children. After the
death of her husband she was offered employment as a casual
labourer by the Kenya Railways Corporation and worked from
January 1997 to 2002 when she was retrenched. When she
started working for the Kenya Railways Corpora_tion the 1st
petitioner was paying rent of Kshs.120/= to : the said
corporation but the rent was gradually increased to
Kshs.800/=.

Sometimes in the year 2006 or thereabout the
management of the Muthurwa Estate, hereinafter referred to
as “the estate”, was transferred and vested in the trustees of
the Kenya Railways Corporation Staff Retirement Benefits
Scheme, the 1st respondent. That was done vide Legal Notice
No. 169 of 7% September, 2006 published in the Kenya
Gazette. The 1%t respondent was established through a Trust
Deed dated 3rd May, 2006. Thereafter the rent was increased
to Kshs.2,500/=. The estate is mainly comprised of low
income earners paying similar monthly rent as the 1st

petitioner.



After the 1st petitioner lost her employment in 2002 she
began a small business of selling food stuffs until September,
2010 when she got another casual job. She was paying rent
for her house through the 1st respondent’s bank account but
in July 2010 the residents of the estate were informed by the
bank that it was no longer collecting rent on behalf of the 1st
respondent. Shortly thereafter the 1%t respondent gave both
verbal and written notices to all the tenants in the estate to
vacate the suit premises. The written notice was issued on 1st
July, 2010 and the residents of the estate were required to
vacate the suit premises within 90 days from the aforesaid
date.

On 15% July, 2010 the 1%t respondent expressed
intention to demolish the entire estate for the purpose of sale
of subdivided portions of the land and or constructing a
commercial business park and other developments on the
land. In paragraphs 16, 17 and 18 of her affidavit, the 1st

petitioner stated:

“16. ThatI am in a state of anguish since my meager
income can only sustain my cost of living within
Muthurwa Estate. Its vicinity to schools, hospitals



17.

18.

and other social amenities where my children learn
and its proximity to my work place. (sic)

That I am advised by my advocates, which advice I
verily believe to be true, without prejudice to the
respondents’ joint liability as set out in the
petition herein, that the 15t respondent by
themselves possess sufficient financial means and
properties and evicting the petitioners from the
premises is not a priority in that, pursuant to
several recent audit professional reports and
financial status of the 1st respondent, the 1%
respondent possesses land assets of estimated
forced sale value of Kenya shillings seventeen (17)
billion. Now shown to me annexed hereto and
marked “SA7” is a copy of such report.

That I am further advised by my advocates, which
advice I verily believe to be true, that the right to
accessible and adequate housing and reasonable
standards of sanitation should not be pegged on
the amount of rent payable., That Muthurwa Estate
in its present state can be improved to meet the
standards of the right to accessible and adequate
housing and reasonable standards of sanitation.”

The petitioners lamented that the 1st respondent had

commenced demolition of the sanitary facilities, roofs and

doors with a view to intimidating and forcing them to abandon

the suit premises. They stated that the intended eviction will

have the following real and potential consequences:

H{a}

(b)

Rendering the petitioners homeless and expose
them and their property to insecurity and threats
on their persons.

Adversely interfering with the children’s access to
education.

10



(c)
(d)

(e)

(g)

Subjecting the residents to hygiene related
diseases.

Subjecting the children, the elderly, and persons
with disabilities to indignity.

Generating internally displaced persons and
homeless people.

Disintegrating the family unit.
Distancing the petitioners, the persons they

represent and their families from employment and
business opportunities.”

In the petitioners view, prior to the intended eviction the

respondents should reasonably ensure and provide that:

“(a)

(b)

(c)

(d)

(e)

One (1) year notice in writing to the petitioners
and all affected persons and the parties herein to
hold public hearings on the proposed plans and
alternatives and those petitioners may act in
person and or through their advocates and or
representatives.

During such hearings, the petitioners be given
opportunity to challenge any eviction decision and
to present alternative proposals and issues,

. priority rights and interest, which shall be

incorporated in the final decision.

Prior to such meetings and hearings, the
respondents shall furnish the petitioners in
advance with all relevant information including
land records and a comprehensive proposal on the
resettlement plan specifically addressing the
petitioners’ rights in the petition herein and all
rights of vulnerable persons.

The proposal in (b) above shall incorporate
reasonable time for public review of, comment on,
and or objection to the proposed plan.

The petitioners be accorded reasonable

11



opportunity to obtain legal, technical or other
professional advice on the petitioners’ rights and
interest and other options.”

The 1st petitioner further stated that the title to the suit
land specifies that the land may be used for residential
purposes only. She annexed a copy of the title to her affidavit.

Priscilla Nyokabi Kanyua is the 12t petitioner. She is
an advocate of the High Court of Kenya and the Executive
Director of Legal Advice Centre, also known as Kituo Cha
Sheria, a non-governmental organization engaged in human
rights work. Article 3 of its Constitution states, inter alia,

that:

“(a) The centre exists to empower Kenyans to
understand, respect, promote, demand and
effectively access their human and people’s rights
and obligations in pursuit of a just and equitable
society through self governance.

(b) The centre is committed to the empowerment of
marginalized peoples of Kenya to achieve justice
for all.”

The Executive Director stated that she had instituted this
petition on her behalf and in the public interest of the
petitioners residing in the estate pursuant to Article 22 (1) of

the Constitution of the Republic of Kenya. She further stated

12



that her involvement in the matter started after a group of
about 20 residents of the estate went to the offices of Kituo
Cha Sheria to discuss their predicament as they were in dire
need of legal advice in view of the looming demolition of the
estate. Thereafter she attended a residents meeting at the
estate and obtained authorization from the Board of Directors
of the Centre to be one of the petitioners.

The 12t petitioner stated that during her visit to the
estate she noticed that the perimeter fence had been
demolished and water supply had been disconnected as a
result of which water vendors were selling water at Kshs.30 /=
for a 20 litre jerrican. She advised the residents that the
aforesaid actions were not allowed in law as a strategy for
evicting tenants. She added that the respondents’ acts and
omissions constitute an infringement of Article 43 (1) (b) of
the Constitution which obligates the respondents to respect,
protect and guarantee the right to accessible and adequate
housing, and to reasonable standards of sanitation.

In his affidavit in support of the application, Professor

Yash Pal Ghai, the 11t petitioner, stated that he is acting on

13



his own behalf and in the public interest of the other
petitioners in defending and upholding the Constitution of the
Republic of Kenya. The 11th petitioner is a celebrated
Professor of Law who has taught law in several universities
world over since 1963. He has also published several books
and articles on public law and human rights. He has further
assisted in the drafting of constitutions in 18 countries
including our own Constitution.

In paragraphs 6, 7, 8 and 9 of his affidavit, Professor

Ghai states as follows:

“6. That I have done extensive research and analysis
on human rights including in great detail
economic, social and cultural rights and in
particular the right to housing. I am aware of
State obligations in respect of the right to housing
as explained by the Economic and Social Rights
Council and other United Nations Treaty Bodies.

: That I am aware that the State obligation to
respect the right to housing requires the State to
refrain from interfering directly or indirectly with
the enjoyment of the right to housing. By
enshrining the right to housing in the
Constitution, there is a negative obligation placed
upon the State and all other entities and persons
to desist from preventing or impairing the right of
access to information. This interpretation is
supportive of the claim of the Muthurwa residents.

8. That I served as the Special Representative of the

United Nations Secretary General on Human Rights
in Cambodia where some of the issues of focus

14



were evictions and forcible taking over of land from
poor communities. At this time I did become
aware and full conversant with the United Nations
Eviction Guidelines. In the Muthurwa case, if
evictions are deemed necessary the guidelines
need to be followed. Annexed hereto and marked
“YPG1” are United Nations Eviction Guidelines.

9. That I have done comparative research on the right
to housing and its application and enforcement
across different jurisdictions. I have done research
on relationship between development and human
rights and do opine both can be achieved
together.”

Professor Ghai visited the estate at the invitation of the
residents on 7t August, 2010 and supports the observations
made by the 1st and 12t petitioners. He added that the
residents’ right to inherent dignity protected by Article 28 and
their right to accessible and adequate housing under Article
43 as well as other rights were being violated through the
measures taken by the 1%t respondent designed to force the
residents move out of the estate.

The 1st respondent filed a replying affidavit sworn by
Caroline Nyororo, its Estate Manager and the Acting Chief
Executive Officer. She stated that the 1st respondent is the
registered proprietor of the suit land where the estate stands.

This is a private property and not public land, she stated. She

15



went on to state that on diverse dates prior to the year 2010
the 1st respondent issued letters of offer to various willing
tenants subject to a formal tenancy agreement but the Ist
respondent did not enter into such agreement. She added
that the 1st respondent in line with the requirements of the
Retirement Benefits Act to reduce or convert its fixed assets
into liquid assets applied for change of user for the suit
property to enhance the market value thereof and offer the
property for sale to raise money to pay monthly pension to its
members. The change of user was granted subject to several
conditions. The 1st respondent then proceeded to contract the
services of real estate agents to sell the properties upon
subdivision which has been done and several offers have
already been received. The 15t respondent issued notices to all
the tenants in the estate and offered them an opportunity not
to pay rent for two months and also to carry iron sheets and
bricks. Majority of the tenants vacated their houses and took
with them iron sheets and bricks but some vowed not to
vacate, Caroline stated. This latter group of tenants have

engaged the 1st respondent in various cases seeking to remain

16



in occupation of the houses, having refused to pay rent. She
further added that the 1st respondent has already been sued
by some of its pensioners because of its inability to pay
monthly pension dues which it had hoped to raise from the
sale of the Muthurwa property as the rent from the said estate
is not economical to meet the monthly requirements of the 1st
respondent. It is also not viable to keep the houses as they
are in a dilapidated state, the deponent stated.

Regarding the perimeter fence, Caroline stated that it was
removed by the contractor who was engaged by the City
Council of Nairobi to expand Landhies Road where the 1st
respondent had to surrender a portion of its land for road
expansion as a condition for getting approval of change of
user.  She further stated that the water services were
disconnected by the supplier, Nairobi Water and Sewerage
Company, due to non-payment of bills as a result of tenants’
refusal to pay rent.

The 1st respondent opposed the petitioner’s prayer for a
conservatory order saying that they had no proprietary

interest in the suit property and as tenants who had refused to

17



pay rent they were merely entitled to one month’s notice so
that the registered proprietor of the land could carry on with
the intended developments thereon.

The 2rd respondent filed a replying affidavit sworn by
Nduva Muli, its Managing Director. The deponent admitted
that the suit premises are owned by the 1st respondent. He
denied that the 2nd respondent had infringed the petitioner’s
fundamental rights in any way or at all. In his view, the
petition as against the 271 respondent is misconceived,
speculative and frivolous. He added that Article 40 of the
Constitution protects the right to own property which right
extends to the 1st and 2nd respondents. He urged court to
dismiss the application.

The 3 respondent did not file any affidavit. The parties
filed written submissions and thereafter counsel highlighted
the same, albeit briefly. [ have carefully considered the
submissions. There is no dispute that the 1st respondent is
the registered proprietor of L.R. No. 209/6502 where
Muthurwa Estate stands. The 1st to 10 petitioners reside in

the said estate. The petition as well as the application was

18



presented by the petitioners on behalf of 359 occupiers and/or
tenants in the estate. Some of the residents in the estate have
lived there since birth and may have no other home. There is
also no dispute that the 1st respondent desires to demolish
this old estate and put up modern residential and commercial
buildings thereon.

In dealing with matters of this nature which may render
some of the petitioners destitute and homeless unless the
court intervenes, there are also private property rights of
others which need protection, the court is faced with a clash of
competing rights.

Article 40(1) of the Constitution states as hereunder:

“Subject to Article 65, every person has the

right, either individually or in association with others, to
acquire and own property -

(a) of any description; and

(b) in any part of Kenya”

Article 43 (1) (b) of the Constitution provides that every
person has the right to accessible and adequate housing, and
to reasonable standard of sanitation. Article 28 provides that

every person has inherent dignity and the right to have that

19



dignity respected and protected. How then should the court
balance the competing interests between the tenants of the
estate and the owners thereof?

The Constitution stipulates that the purpose of
recognizing and protecting human rights and fundamental
freedoms is to preserve the dignity of individuals and
communities and to promote social justice and the realization
of the potential of all human being, see Article 19(2).

The mode of application of Bill of Rights is expressly set
out under Article 20(3) and (4) of the Constitution which

state that:

“20(3) In applying the provisions of the Bill of
Rights, a court shall -

(a) develop the law to the extent that it does not
give effect to a right or fundamental freedom;
and

(b) adopt the interpretation that most favours
the enforcement of a right or fundamental
freedom.”

(4) In interpreting the Bill of Rights, a court,
tribunal or other authority shall promote -

(a) the values that underlie an open and
democratic society based on human dignity,
equality, equity and freedom; and

(b) the spirit, purport and objects of the Bill of
Rights.”

20



Article 259 (1) also stipulates how our Constitution should be

construed. It states:

“259(1) This Constitution shall be interpreted in a
manner that -

(a) promotes its purposes, values and principles;

(b) advances the rule of law, and the human
rights and fundamental freedoms in the Bill
of Rights;

(c) permits the development of the law; and

(d) contributes to good governance.”

Legal construction of Constitutional socio-economic
rights cases in our new Constitutional dispensation must be
anchored on the aforesaid principles in order to give effect to
the fundamental rights stipulated in our Bill of Rights.

In SOOBRAMONEY v. MINISTER OF HEALTH, KWA

ZULU NATAL 1998(1) SA 765, the Constitutional Court of

South Africa stated:

“We live in a society in which there are great disparities
in wealth. Millions of people are living in deplorable
conditions and in great poverty. There is a high level of
unemployment, inadequate social security, and many do
not have access to clean water or to adequate health
services. These conditions already existed when the
Constitution was adopted and a commitment to address
them, and to transform our society into one in which

21



there will be human dignity, freedom and equality, lies
at the heart of our new Constitutional order. For as long
as this conditions continue to exist that aspiration will
have a hollow ring.”

I think the above observations by the South African
Constitutional Court aptly apply to our situation in Kenya.
The crave for a new Constitution in this country was driven by
peoples expectation of better lives in every respect,
improvement of their living standards and just treatment that
guarantees them human dignity, freedom and a measure of
equality.

The petitioners submitted that the respondents have a
duty to respect, protect, promote and fulfill the estate
occupants’ right to housing. They accused the 1st and 2nd
respondents of continued abrogation of their duty by resorting
to selling parcels of the suit land without taking into
consideration the rights of the 1st to 10t petitioners.

The position taken by the respondents is that the 1st to
10th petitioners and all the other tenants they represent are
simply un-cooperative tenants who have no right to remain in

occupation of the 1st respondent’s property, having been given
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notice to vacate. Consequently, they should be dealt with in
accordance with the provisions of Section 106 of the Indian
Transfer of Property Act which requires a landlord to serve a
fifteen (15) days’ notice of termination of tenancy upon a
month to month tenant. They said that the 1% respondent has
already been granted approval by the City Council of Nairobi
to undertake the planned developments on the suit land and
the necessary consent from the Commissioner of Lands to
comply with the special conditions contained in the grant shall
be obtained. Further, part of the suit premises has already
been sold and transferred to the City Council of Nairobi or the
Ministry of Local Government and a hawkers market as well as
a “matatu” terminus constructed.

The 1* respondent further submitted that the petitioners

had not satisfied the requirements for granting a temporary

injunction as set out in the case of GIELLA vs. CASSMAN

BROWN CO. LTD [1973] E.A. 358.  They have not

demonstrated that they have a prima facie case with a
likelihood of success. They have also failed to show that they

stand to suffer irreparable loss in the event that the orders
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sought are not granted. The balance of convenience is also
not in their favour, it was submitted.

As regards the prayer for an order to compel the
respondents to reconnect sewerage systems, water supply and
toilet facilities as well as restoration of the perimeter fence, the
1st respondent submitted that after the tenants received notice
to vacate and thereafter obtained restraining orders in HCCC
No. 365 of 2010, they refused to pay rent and the services
provided by third parties were disconnected for non payment.
There is an outstanding bill in excess of Kshs.13 million.

Regarding the prayer to compel it to accept rent, the first
respondent submitted that it had not refused rent as alleged
and that its bank account where the rent was being deposited
is still open.

I have already stated that this application presents a
rather difficult task of enforcement of the petitioners’ rights
and freedoms guaranteed by our Constitution without
infringing on the protection and enjoyment of the
Constitutional rights and freedoms of the 1st respondent. The

court must strive to reach an appropriate balance and in so
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doing, the court is enjoined to apply the verious principles
which [ have already cted, see Articles 20 and 2891] of the
Conatitution.

A copy of the Grant in respect of L.E. No. 209/6502 on
which the eatate stands was annexed to the affidavit of the @

petationer. Among the special conditsons staled there are that-

1., The land may be used for residential purposes only.
I The Grantes shall not sabdivide the land.

3. The OGrantee shall aol transfer sublease or part
with the poaseaxion of the land or any part thereof
of any buildings thereon without the
written consaent of the Commissionor of Lands. "

On 19 October, 2010, the 1* respondent wrote to the
Town Clerk of the City Council of Nairobi acknowledging grant
of approval to subdivide the Muthurwa property. It iz not
chear whether the 1= respondent also required consent of the
Commissioner of Lands. The I" respondent also sought
assiatance to demolish “the dilapidated structures on the
property in compliance with the subdivision approval.® [t

cannot thercfore be denied that the 12 respondent intended to



demolish the houses immediately upon expiry of the notice
given to the occupiers thereof.

As regards transfer of the suit land by the 2nd
respondent, Kenya Railways Corporation, to the 1st
respondent, the 2n respondent’s Managing Director did not
state in his affidavit whether consent of the Commissioner of
Lands was obtained. Legal Notice No. 169 vide which the suit
property was transferred and vested to the 1st respondent
merely states that the 2nd respondent, with the approval of the
Minister had, in exercise of the powers conferred by Section
13(h) of the Kenya Railways Corporation Act, transferred
the property to the 1st respondent. Section 13(h) above grants
the 2rd respondent power to sell, let or otherwise dispose of
any property, movable or immovable, which in the opinion of
the Board is not necessary for the purposes of the corporation.
There is however a proviso that the corporation cannot sell, let
or otherwise dispose of any building or land placed at its
disposal by the Government otherwise than with the consent
of, and on conditions agreed by the Government. Such

consent is ordinarily granted by the Commissioner of Lands.
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It was necessary for the 1st and 2rd respondents to
demonstrate that consent to transfer the suit property was
obtained by annexing a copy of the consent to their affidavits.
This is an issue that requires clarification.

In an application for an interlocutory injunction to
restrain breach of a fundamental right, the court may have to

go beyond the ordinary tests as stated in GIELLA v CASSMAN

BROWN CO. LTD (supra). While the applicants must

demonstrate that there has been breach or threatened breach
of their Constitutional rights and thereby show that they have
a prima facie case with a likelihood of success, the court has a
duty to consider whether grant or denial of the conservatory
relief will enhance the Constitutional values and objects of the
specific right or freedom in the Bill of Rights. The court is
enjoined to give an interpretation that promotes the values of a
democratic society based on human dignity, equality, equity
and freedom. Dignity of the people ought to be a core value in
our Constitutional interpretation.

Muthurwa Estate is one of the oldest estates in Nairobi.

Some of the people residing there and on whose behalf this
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suit was filed have no other homes and may not be capable of
getting alternative accommodation within a period of two
months due to their economic status. Kenya lacks appropriate
legal guidelines on eviction and displacement of people from
informal settlements and even formal ones, particularly in
instances where low income earners have to be displaced from
public or private land. Due to dearth of locally formulated
policies and guidelines, the court has to consider the
guidelines adopted by other countries whose Constitutions
provide their people right to accessible and adequate housing
like South Africa. The court will also consider the United
Nations (U.N.) basic principles and guidelines.
Article 2(5) and (6) of the Constitution states that:

“{5) The general rules of international law shall form
part of the law of Kenya.

(6) Any treaty or convention ratified by Kenya shall

form part of the law of Kenya under this
Constitution.”

In S. vs. MAKWANYANE & ANOTHER 1995 (3) S.A.

391 (CC) the Constitutional Court of South Africa held:

“... public international law will include non-binding as
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well as binding law. They may both be used under the
section as tools of interpretation. International
agreements and customary international law accordingly
provide a framework within which the Bill of Rights can
be evaluated and understood, and for that purpose,
decisions of tribunals dealing with comparable
instruments, such as the United Nations Committee on
Human Rights, the Inter-American Commission on
Human Rights, the Inter-American Court of Human
Rights, the European Commission on Human Rights,
and the European Court of Human Rights, and, in
appropriate cases, reports of specialized agencies such
as the International Labour Organization, may provide
guidance as to the correct interpretation of particular
provisions of the Bill of Rights.”

As stated by the petitioners’ counsel, under International law,
generél comment number 4 of the United Nations, office of the
High Commissioner for Human Rights, the right to housing

comprises various elements. These include:

“1. Legal security of tenure ... notwithstanding the
type of tenure, all persons should possess a degree
of security of tenure which guarantees legal
protection against forced eviction, harassment and
other threats.”

2. “Availability of services, materials, facilities and
infrastructure - sustainable access to natural and
common resources, safe drinking water, energy for
cooking, heating and lighting, sanitation and
washing facilities, means of food storage, refuse
disposal, site drainage and emergency services.”

3. Affordability.

4. “Habitability — providing the inhabitants with
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adequate space and protecting them from cold,
damp, heat, rain, wind or other threats to health,
structural hazards and disease vectors.”

5. “Accessibility - discernable governmental
obligations need to be developed aiding to
substantiate the right of all to a secure place to
live in peace and dignity, including access to land
and entitlement.,”

6. “Location - adequate housing must be in a location
which allows access to employment options, health
care services, schools, child care centres and other
social facilities.”

i A “Cultural adequacy.”

The United Nations Office of the High Commissioner for
Human Rights in discussing “The right to adequate housing
(Art.11.1): forced evictions:. (20/05/97) CESCR General
comment 7. (General Comments)” stated in paragraphs 15

and 16:

“15. Appropriate procedural protection and due process
are essential aspects of all human rights but are
especially pertinent in relation to a matter such as
forced evictions which directly invokes a large
number of rights recognized in both the
international covenant on human rights. The
committee considers that the procedural
protections which should be applied in relation to
forced evictions include: (a) an opportunity for
genuine consultation with those affected; (b)
adequate and reasonable notice for all affected
persons prior to the scheduled date of eviction; [c)
information on the proposed evictions, and, where
applicable, on the alternative purpose for which
the land or housing is to be used, to be made
available in reasonable time to all those affected;
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(d) especially where groups of people are involved,
government officials or their representatives to be
present during an eviction; (e) all persons carrying
out the eviction to be properly identified; (f)
evictions not to take place in particularly bad
weather or at night unless the affected persons
consent otherwise; (g) provision of legal remedies;
and (h) provision, where possible, of legal aid to
persons who are in need of it to seek redress from
the courts.

16. Evictions should not result in individuals being
rendered homeless or vulnerable to the violation of
other human rights. Where those affected are
unable to provide for themselves, the State party
must take all reasonable measures, to the
maximum of its available resources, to ensure that
adequate alternative housing, resettlement or
access to productive land, as the case may be is
available.”

Dealing with a similar case as this one, the Constitutional

Court of South Africa in the case of THE GOVERNMENT OF

THE REPUBLIC OF SOUTH AFRICA vs. IRENE

GROOTBOOM, Yacoob J stated:

“the issues here remind us of the intolerable conditions
under which many of our people are still living. The
respondents are but a fraction of them. It is also a
reminder that unless the plight of these communities is
alleviated, people may be tempted to take the law in
their own hands in order to escape these conditions.
The case brings home the harsh reality that the
Constitution’s promise of dignity and equality for all
remains for many a distant dream. People should not be
impelled by intolerable living conditions to result to land
invasions. Self-help of this kind cannot be tolerated, for
the unavailability of land suitable for housing
development is a key factor in the fight against the
country’s housing shortage.”
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While the court appreciates the 1st respondent’s good
intentions of developing modern residential and commercial
properties on the suit land, subject to compliance with all the
necessary consents and/or approvals, and recognizing that
the said developments cannot be undertaken while the tenants
of Muthurwa Estate remain in occupation of the dilapidated
houses, the court cannot also overlook the fundamental rights
of the tenants as highlighted hereinabove. At some particular
point in time the tenants will have to move out of the estate
but when that time comes, that ought to be done in a humane
manner. The challenge of providing accessible and adequate
housing as required under Article 43(b) of the Constitution is
all evident. The problem of informal settlements in urban
areas cannot be wished away, it is here with us. There is
therefore need to address the issue of forced evictions and
develop clear policy and legal guidelines relating thereto.

In the circumstances of this case, I am satisfied that the
petitioners have demonstrated that they not only have a prima
facie case with likelihood of success, but also that their

fundamental rights and freedoms have been violated or are
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likely to be violated. Article 23 grants this court jurisdiction
to grant an injunction in such instances. Consequently,
pending the hearing and determination of the substantive
petition the respondents are hereby restrained from
demolishing, evicting and/or terminating the leases/tenancies
of the 1st to 10t petitioners and all the other occupants of
Muthurwa Estate on whose behalf this application and
petition were filed.

As regards the prayer to compel the respondents to
reconnect sewerage systems, -water supply and toilet facilities
as well as replacement of the perimeter fence, that prayer is
not granted. It has been demonstrated that the water supply
to the estate was disconnected due to failure by the tenants to
pay their monthly rents. Unless they pay the same the
company that supplies water and sewerage services cannot
reconnect the water.

As regards the applicants’ prayer for an order to compel
the 1st respondent to accept rent, I do not think that such an
order is necessary because the 1% respondent stated that it

has never closed the bank account where the tenants were
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depositing their rents. The tenants should continue to pay the
monthly rents as they await finalization of this matter.

Given that this application raises important
Constitutional issues of a public nature, I do not deem it
appropriate to condemn the respondents to pay the costs of
the same to the petitioners. Each party shall bear their own
costs. In conclusion, I must express my appreciation to all the
advocates for the parties as well as Professor Yash Pal Ghai
and Priscilla Nyokabi for their very helpful material provided in
their submissions which made the task of preparing this
ruling much easier than it would otherwise have been. The
authorities and other materials supplied will be even more

useful when the petition comes up for hearing.

DATED, SIGNED AND DELIVERED AT NAIROBI THIS 17TH DAY OF

FEBRUARY, 2011.

D. MUSINGA
JUDGE
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In the presence of:

Nazi - court clerk
Mr. Mulekyo

Mr. Etemesi

Mr. Gatitu
Mr. Chigiti
Mr. Ogegu for the 1%t respondent

)
)
Mr. Igambo )
)
) for the Applicant

Mr. Agwara for the 274 respondent
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